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DUHRING RESOURCE COMPANY
203 Center Street
P.C.Box 726
Shefield, PA 16347

Phone {814) 968-3337 Fax {814} 968-3330

November 30, 2007 ,

Mr, Robert T. Fallon
Allegheny National Forest
Maricnville Ranger District
HC 2, Box 1130
Marienville, PA 16239

RE: Warrant 3672 Stone
Dear Mr. Fallon;

[ write-in follow up to our exchange of correspondence on November 9, 2007, and November 20,
2007, concerning stone {rom the proposcd borrow pit on Warrant 3672, As you know, T disagree
with your conclusion that the mining of stone for access roads on Warrant 3672 is a “federal
action” that requires NEPA analysis,

After our correspondence exchange, I remained concerned; I discussed our correspondence with
Crajg Mayer, Esquire, counsel for Pennsylvania General Epergy. T belicve you know Cralg and
that he is familiar with these issues.

In response to my inquiry, Craig shared with me an Administrative Decision he thought was
applicable to the issues we are discussing on Warrant 3672, The decision was issued October 31,
1983, by. John B. Crowell, Jr., Assistant Secretary of Agricultwre, on the review of an
Administrative Decision by the Chief of the Forest Service. Mr. Crowell’s decision was issued
in response to a decision made concerning Shawnee Clinger Oif Company (the predecessor ta
PGE). Asswstant Secretary Crowell’s decision bears directly on the question of what constitutes a
“federal action™ and when the NEPA process is appropriate. Mr. Croweil’s decision confirms
that the owner of the underlying oil and gas rights is legally entitled to make use of the surface to
the degree reasonably necessary for enjoyment of'its ownership of the ol and gas rights. The oil
and gas owper's Tights, i that regard, are protected by the Fifth Amendment. The Forest Service
has no tight by police power o make decisions which impede the oil and gas owner’s rights to
make reasonable use of the proverty.

The practice of an oil and gas operator obtaining stone from bormow pits, on the property where

. the access roads are being constructed, is a practice deeply imbedded in the oil and gas industry
~ in and around the Allegheny National Forest. Indeed, this year, as in vears past, Dubring has

been operating on parcels where the smface s privately owned {snd which parcels happen to be
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contigious 10 the ANF); Duhring has ufilized borrow pits on those parcels to consiruct its access
roads thereon, Likewise, on the ANF, the ANF has acquiesced in Dulring™s use of stone from
borrow pits for the entire 13 years that Duhring has been operating upon the ANF. The ANF
does not charge for that stone, and [ submit that your predecessors who sanctioned that practice
understood that the use of stone from borrow pits was part of the ol and gas owner’s reasonable
use of the premises. The use of natural mawerials from the forest (including but certainly not
limited to stope from borrow pits) in order to ¢onstruct roads, tig foundations, tank dikes, and the
like, necedsary to support oil and gas operations, has been the long established practice and
custom on the ANT.

Therefore, 1 continue 10 remain confounded by your refusal to permit Dubring to mine shale
om the proposed borrow pit on Warrant 3672.

Mr. Crowell also concluded that refusal by the Forest Service fo consent to the oi} and gas
ownet’s request would provide a Jawful basis for the oil and gas owner to enter and make use of
the surface so long as the oil and gas owner’s use of the surface was reasonably linked 1o the oil
and gas-owner’s enjoyment of the ofl and gas rights. However, you have made it clear that you
would prosecute Dulring, criminally, if Duhring so much as tested for stone, let alone mine
stone on Warrant 3672, without your permission,

On the one hand, T have absolutely no desire 10 be arrested. On the other, Duhbring is suffering
the very types of harm conteroplated by Assistant Secretary Crowell when he writes about
inappropriate delay and interference with Fifth Amendment rights by the Forest Service.
Because I do not wish to bring arrest upon myself or our employees or contractors, Duhiring will
not mine swone from the proposed borrow pit on Warrant 3672 until it receives your permission.
Howevey, for the reasons which 1 have artjculated in the past (which are the same rcasons
articulated by Assistant Secretary Crowell), T continue to assert that Duhring’s intention to use
stone {rore Warrant 3672 is in no way a federal action ané that vou sbould withdraw your threat
of arrest. In the meantime Duhring suffers financial harm brought about by vour decision.

T hope, that upon your review of the enclosed decision by Mr. Crowell, you will immediately
modifv vour decision.

Very tryly vours,

AlS/ame

Enclosure

¢ M Tony Opendek, DEP
Craig Maver, Esquire
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DEPARTMENT OF AGRICULTURE
) QEFICE OF THE SCORETARY
WASHINGTON, 0. C. 208350

oot 3 1 63

¥r. 7. B. Heusy

Shawpee Clinger 01l Compeny
702 Pean Beck Building
Verren, PA 16345

Dear Mr, Hemry:

Enclossd is my decision im the administrative sppeal by Shawnee Clinger
011 Company copcerning the é¢xereise pf mfheral rights within the

Allegheny Narional Forest in Pemmsylvania,
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Degicion hy
assistant Secretery of ag-iculiiurs fer
Netural Resources and Environment o
Review of Adwministrative Decision by
Chief of the Forest Service

This veview of s decision sy the Chief of the Forest Service 2ated
August 23, L9E3, on an administrative appeal by Shawnee Clinger 0il
Company is made pursuant to the authority conferred by 7 CPR 2.19(4) (18)

and 38 CER 211.19(3)(2).

Shawnee clmqe.'; O:'..l Company (hereinafter called "Appiicant®) is the
owner ¢f mineral rights underlving certain lands owned by the United
Stztss end sdwrinictered by the T.5. Forest Service as part of the

Allegheny National Foregt in Fenmsylvania. On Jume 8, 1982, Applicant,

puzsuant teo itg raaemtmn of mineral rights incorpozating the

Secretary of Bericulture's 1937 rules and regulations, applied for a

permit to meke necessary and regsonahle use of the surface for oil and .

. 1 i : 3 .
gas opexations™ on approXimately 200 acres of the lands in which

rpplicant owns the mineral rights.

PGJD'[!.CE.!YC raqnesteé the permit gven though the deed reservation
sneclnc.ally excludes oil and gas onarat*_ons Eram the permit
requirement.

- +

By its requeet for permiz, Applicant is presumed to heve indicated its
willingness to be subject to and o comply with permitilbg procedures of

the Secratary of Agriculiure sporoprizte to Applicant's circumstances.
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™he Forest Supervisor causéd zn Environmental Assegsmen®: teo be performad
and op Janmary 12, 1583, recommended o tha Regiopal ?c:astar that n&
Environmental Impact Statepent pursuant o thé Nationzl Brvironmental
Policy Act 142 U.8.C, 4322 et $eq,) be prevared In coupestion witn
processing Applicant's request Sor pezmit. Thus éhe. Forsgy Supsrvisor
Dad determined rhat isguing the permit was not 2 "major Federal action
significantly affecting the quality of rhe human environment," and the
preparztion of an Environmanital Impact Statement was-not required. 5n
Marcﬁ 3, 1983; howeveyr, the Regiopal Forsster deaided +hat an Epvivoen-
mentsl Impact Stztement would need to be prepared before ; degision on
the permit reguested by a;giicané could be madé. applicéat appeaied the
. : '

Regionzl Porester’s decicion to ths Chief of the Fores® Service. BY his

decision of Auguét 23, 1983, khe Chief 2€firmed the decizmion of the

Regionzgl Porester.

The decisions by both th@,Region&l Pargster end the Chief resi upon &
eonclusion ﬁhat wgguance of the reguaé%ea pemmit possibly would result
i# a use of the 200 zeres which cowld preclude future consideration for
wilderness designation of the Allegheny Froﬁt éﬁrther Planning hrea,
concisting of 8,688 acres; of which %he 200~-acre paréai subjact o the
reguest for permit is a part. They“;mncludaa if thet could be he
result, it would be a *mator Federsl action signifiéégﬁly affecéing the
quality of the hwman enVi:bnmenéﬁ znd that an Envirommental Impact
Stateménﬁ wag reculred. FEQiew of this case Has heen updertaker oul of

concern that the decisions by the Regionzl Forester and the Chie? may

nisconstrue the natuve and extent to the Federal action required to act
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upon Applicant's reguest for pemrmit, and conseguently may impezmiszibly

interfere with and reduce Applicant's vested property right. )

As owﬁe: of the underlying minerzl rights, Zpplicant is legelly entitled
to make use of the surface to a degree and in & menner ressonably
necessary for enjoyment of &g ownership of the minerzl :ig'm:s.z In
making use of the surface, the owner of the mineral rights must conduch
bis activities so th.at no updue oy aveidable damage i ca‘us'ad o the
surface ar to property valuss on the 5tl3:faca.3 While *he law thus
protects the surface sstats to this degrse Trom harmful acts which the
gubsurface owner might cémit, the surface owner Bag ho powéx to exclude

entry by the minerzl owner e2ither permamently or for an unreszsonable
24
time .,

Isstance of 3 perrit by the Forest Service in the circumstances
presented here is not the grant of a right: Applicant already has a
right based on its ownership of a mineral esiets. Raither, a permit i

this czse is 2 document vwsable in defining limite betwesn rights vested
- i/

» Y . - . 2 a ’ p 2
irn the surface and subsurace ownerns, A permit from the Porest Service

2 o , ,
Chartiers Block Coal Co. v. Mellon, 152 Pa. 286, 2% a 597 (18%3);
Einney~Coastel 0Ll Co. v. Kieffer, 227 U.S. 48%.

BBabéock sumber Co. V. Faust, 156 Pa. Super. 19, 29 2,24 298
{1844}y Kinney-Coastal 01l Co. 'v. Kiefiez, 227 U.S,; 489,

"t

4 . ‘
‘Benenson v. United Stateg, 212 o=, Cl. ;?'TS, 548 ¥,24 $39 (1977);s
Pennsylvania Cosl Compeny v. Mahon, 260 U.g. 393.

o

SCE‘“, Sierrs Clud v. Peterson. No. 821695 (D.C. Qir., Sept. 13,
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is not the only means by wiich such Limits may be asdertained. Outxicht
refusal %Yo act or unwarranzed delsy in acting upon‘Applicant’é recussh
for z permit under the cix:umsténcas in this case would provide a lawfal
bhasis for Applicant to enter and to make use of the syrface Witﬁout
having a permit, s¢ long as Lpplicant's use of thé surface was
:&asbnabiy caleulated to #4SSUT@ DO mMore than the enjoyment of
Applicant’s existing subsurface ownership rignts, and minimized zffects
on the surface estate, Thus, the guestion raised by Applicant's reguest
for & special use permit is not whether Applicant can or should be
éermitte& to use the surface at all; Applicant already has zn estate it
is entitied To enjoy. The existence of that estate possibly could
preclude designation of part or all of the 2llegheny ?rOnt as
wilderness, bmé that péésihiiity-is not created by Applicant's request
for permit. The guestion crested by the Applicant's reguest for = |
permit is the nature of the regquirsments and conditions which czn be
lawfally imposed t& ligit hpplicant's use of the suzface during
Applicant's wrilizziion apd enjoyment of the subsurface mineral =state .
which it owns. Since the issue presented by 3pplicant®s request far a
specizl use permit i3 eo confined, itS'rasolutiém &ce? not call for
zejor Federal asiion "significantly affecting the guality of the human
enviromment.” An Envirommental Dmpact Statement is, therafore, not

requiced. The preparstion of an Envirommental Assassment which

canvassed the natiire znd extent of Federal action and its effects jin

"

responding to Applicantly réguest wes adeduate.

Applicant's vested property right in the subsurface =nd its corrsiativs
3¢ propezly

@ protected By the

right to use the gurfhcs for access to Lis minerzls ax
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Tifth Amendment to the Comghitution, which prohibivs & faking or denicl
without compensation. That the owner of the surfice mey desire
gventuzlly to use the proversy in a manner incompatihle wiﬁh Bpplicank's
present or possible fu£ure axgrcice pﬁ its right €2 use the surface
éannot éiﬁMSh App‘licar\t;‘a vested rights, even thougnh the owner of the
gurface happens &0 be the United States. The major foreseeahle meason
for the United States to consider acquisition of Applicant’s existing
proparty ?ights ;»Jould be because the ave: :under wiich they lay might be
aaﬁignated as a wilderness. Iﬁlthapﬁorast Service, which aﬁﬁinistars
the land for the Uhié&d States, ware to censides tﬁ&t possibility, then
an Environmentsl Tmpact Statement presumably wéuld be czlied for

ia making that dacision6 singe “he ultimate recommspdation hy the Farest
Service might ke that Congress éesignate-thé area as wildernmess.
There L8 no basis.f$r concluding that the National Zpvirenmental #éiicy
ket was intended Dy Copgress to be an exereise of the police power which
could justify interferencs with vested property rights. In the time
period during which anm Environmswtal Impact Statement on & wildarness
proposal is being premared, with a wilderness recomiendation under
consideration by an imcumbent Administration, and whils the possible
fesulting recommandatioﬁ is before Coﬁgzess, no légal basis wouid exist

for preventing Apelicant Zrom exercising its vested might to make

£ .
Callfornie v, Zlock, 6§90 2,24 T3 (8¢h Ciw. L382),

L
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reasonable use of the surface to reach its minewrzl esﬁata.7 Thus.,

considerstion of kne Epplicant's permit reguest is not the ap;ﬁroh riate
tYime for Ipitdating examination of whether or not the area subjech to
Applicauot!s property rights might be recommended S0z m}ldmass de.sig‘-

naticon, if sagh an examinetion would prevent Applicant, sven

temporarily, from exercising its vested property mights., Congideraition

of 2 wilderness recommendation must anticipsite the likelihood of

Applicant's erereise of its property rights.

The Forest Supervisor is dirscted promptly to issve the requested perwit

to applicant, stbject only to such terms znd conditions zs are

reasonably calculated to protect surface rights and values not

necessarily zffeated by Applicant's right to uwkilize and to enjoy the

mineral rights wnderlying the surface.

o1 (o <8 2.

JOBN/B|. CROWELL, IR.
Assi t. Secretary for
Natural Resources and Enviropment

7?ossibly a court of eguity might be justified in exerciging its
powers to orevent Applicant's reascnable exercise of Applicant's xight
if donpfirming Comgressional action on the recommendation were imminent,
“but that is a véry specisl situztion not presented here.
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