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DUHRING RESOURCE COMPANY 

Phor:e (814) 968-3337 

Mr. Robert T. Fallon 
Allegheny NationaJ Forest 
Marienville Ranger District 
He 2, Box il30 
Marienville, PA 16239 

RE: Watrant 3672 Stone 

Dear Mr .. Fallon.: 

203 Center Stree~ 
P.O. 80x 726 

Sheffield. P A 16347 

November 30, 2007 

Fax (814) 968-3330 

I write in fonow up to our ex.change of correspondence on November 9, 2007, and November 20, 
2007, concerning stone from the proposed borrow pit on Wmant 3672. As you know, I di~ag:ree 
with your conclusiou th~[ the mining of stone for access roads on Warrant 3672 is a "federal 
action" that req uires NEP A analysis. 

After qur correspondence exchange, I remained concerned; I discussed our correspondence with 
Craig Mayer, Esquire, counsel tor PennsyJvania General Energy. J belicve you know Craig and 
that he is familiar with these issues. 

In response to my inquiry, Craig shared with m.e an Administrative Deci.~i()n he thought was 
applicable to the issues we are discussing on Warrant 3672. The de.cision was issued October 31, 
1983, by John B. Crowell, Jr., Assistant Secretary of Agriculture, on the review of an 
Administrative Decision by the Chief of the Forest Service. Mr. Crowell's decision was issued 
in response to a decision made concerning Shawnee Clinger Oii Company (the predece~~qr tv 
PGE). Assistant Secretary Crowell's decision bcars directly on the question of what constitutes a 
"federal action" and when the NEPA process is appropriate. Mr. Crowell's decision contrrms 
that the owner of the underlying oil and gas rights is legally entitled to make use of the surface to 
tbe degree reasonably necessary for enjoymenl of its ownership of the oil <lnd gas rights. The oil 
and gas owner's rights, in that regard, are pn>tected by the Fifth Amendment. The Forest Service 
ha~ llC) right by police power to make deci$io~s which impede the oil and gas owner's rights tl) 
mal<.e re.asonable use of the property. 

The practice of an oil and gas operator obtaining stone from borrow pits, on the propeny where 
the access road~ are being constructed, is a practice deeply imbedded in the oil and ga~ industry 
in and around the Allegheny National Forest. fndeed, this year, as in years past, Duhring has 
been operating on parcels where the surface' is privatdy owned (and which parcels happen to be 
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contiguous to the ANF); Duhring has utilized borrow pits on tbose parcels to consnuct its access 
roa<;ls tl-tereon. Likewise, on the ANY, the ANF has acquiesced in Duhring"s use of stone. from 
bOTTOw pits for the entire J 5 years that Duhring has been operating upon the ~"lF. The ANF 
does not charge for that stone, alld [ submit that your predecessors who sanctioned that practice 
understOod that the use of Stone from borrow pits was part of the oil and gas (lwner's reasonable 
use of the premises. The use of natural materials from the forest (including but certainly not 
limited to stone from borrow pits) in order to construc1 roads, rig foundations, tank dikes, and the 
like, n~cessar;v to support oil and gas operations, has been the long established practice and 
custom on the ANT 

Therefore, 1 continue to remain confounded by your refusal to permit Duhring to mine shale 
from the proposed bo!')"o')\,' pit on Warrant 3672 

Mr. Crowell also c.oncluded that refusal by the Forest Service to consent· to the oil and gas 
owner's request would provide a lawful basis f6r tbe oil and gas owner to enter and make usc of 
the surface so long as th<, oil and gas owner's use of the surface was reasonably linked to the oil 
and gas.owner's enjoymen1 of the oil and gas rights. However, you have made it clear that you 
would prosecute Duhring, criminally, if Duhring so much as tested for stone; let alone ll1ine 
stone On Warrant 3672, without your perinission. 

On thc one hand, J have absolutel.y no desire to be am:sted. On the other, Duhring is.suJfering 
the very types of harm contemplated by Assistant Secretary Crowell when he writeS about 
inappropriate delay and interference with Fifth Amendment rights by the Fore~l Service. 
Because I do not wish t.o bring arrest upon myself or our employees or contractors, DLlhring will 
not mine stOne from the proposed borrow pit on Warrant 3672 until it receives your pemlissioll. 
However, JOT the reasons which I have articulated in the past (which are the same. reasons 
articulated by Assistant Secretary Crowell), I continue to assert that Duhring's intention to use 
stone ·from Warrant 3672 is in no way a federal action and thal YOll should withdraw your threat 
of arrest In the meantime Duhring suffers fmancial harm brought about by your decision. 

J hope, that upon yOUT review of the enclosed decision by l\Ilr Crowell, you will immediately 
modify your decision 

ATS/an1e 
Enclosure 
c: Mr. Tony Opendek, DEP 

Craig M@yer, Esquire 

ly~o/'1 

-/-}Ja;f) 
Stewa,,"! 
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1!.:z: T. l!. lien..ry. 

OE.:i'AP.TME:Ni OF A<;;RICU!..TURf 
4)FF'tC~ 0.' 'fKi: SE:=c:..>:?CAR'I" 

WASf.I,INGiON, O. c::.. 202.50 

Slawne" Cl.in.g .. :: oH CO!ll!'=Y 
702 l.'etut Ilal!k llu;;Ucii.ug 
w"rrell, FA l1>365' 

Dear Mr. ile.l1l:Y' 

No.1237 P 8/14 

Enclosed. is lily d"csioll ill' the. admin.istr"-tive. appeal by SllaW!l.~ Clinger 

.smC$~u~ e~~ 
, ~', • ',~ .< 

.j~"'-.J O:ro'G'"Gll, J±'~' . 
.('.adGP··· : .. ~ SM,r~tary to;rr', 

b..2.t·.::09..:... ?.:,zou:i'cis &~ ~~rirot!!i:!!llti't' 

I 
I 
I 
I 
1 
I 
! 
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OeC!i'siotl "::iy 
Assist~ryt Secratary of Ag~icultttre fc= 
Natur~ ~esource5 apd Env1~anment on 
Review of Administrative Decision by 

Chief ot the lor;est Se.rvice 

No 1237 

'::b.i 5 :;e,,"ie.w o'f a decision ":Jy the c..'ltief 0= the :Forest service c.a ted 

AU9"'..!st 2.3, 1.983 , on an adm.i..nist:ra.ti'Ve appeal by Sr~wnee Clirrge.:: Oil 

P 9/14 

Company is made pursuant to the a'.ltoo:z:itY con£erred. Py 7 C!R 2~l9(d) (18) 

and 36 CFR 211.19(j) (2). 

Sha\'.l'l'\.ee Cl.ib<]er .oi1 Company (be,;~inafte.r called "APplicant") is the 

owner of mineral rights unde.ylyinq certain lands owned by the Onitea. 

States a..'"td a~ni.ste.;red bY' the U" S. ~o:re$t Se~ice as pa~ o,t; the 

Allegheny National Forest in ~'''tmSYlvahj.a. on June 9, 1982, Applioant, 
.. 

,Pu.:::"suG.->"1t to its L"e$'a.~tiQn of mine.J:u :!."ighots incorpoz:a.ting the 

permit to ma~e necessary ~d reasonable u~e of the sur£aCQ for oil and 

gas ope~~tionsl on a~proXimately 200 ~cres o~ the lands in ~hich. 

'I 
Applicant requested t:.l)e pe.:an.it even though t:l'le deed rese::v-a:t.ic?u 

specifically excbldes oil a..n:d gas operations f:cam the pe:mit 
requirellleno: .. 

By its ~equegt for pe~t( Applicant is pre$·~e1 to h~~e L~dicat¢~ i~$ 
willingness to be suhj act to and. t:.o cOlllply ~-:i:t::. pe:tl:l.ittibg ;9roced~es of 
the Secret.a...ry of Agrictll b.:.:!:'e approprl-a'te to Applica~t 1 s circUDlsta.'1Ces .. 
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~he £ore.$t Supervisor c$!.lsed an Envi ron.mental. Assessment to be ~e:r=oz:nad 

and on JanUB-~ 22, 1983, recommended t¢ ~~s-Revional ~rester ~~t no 

.E:nvi.ronmen.tal I:m:yact Statement pursuan~ to t..1i.e ~a.t;iona.t :£:nvi.:."onme..o.t-a,1 

policy he'.:. (42 U.s.c. 4Sn at seq;.) be pre:;;>a:re.d in cOllnec't:iou wi-t::n 

p;ocessitlg Applicant) $ ::-eq'u.est !:c!: pe::7t\i't.. Thus roe ForeS·t 9upe.rv-iso:: 

bad cate.rmineo. that i.ssuing' the ,Peoni t v;as not a 1~In8j'or P$d.!!::::al action 

S,igni;Eicantly affecting the q'.:laliq of the human e.mrirorunant, II and t.ie 

preparation of an Zn.viroZllZlantal .!l:!paot. Statern.ent 'W'~s not requi=e.d.. ~ 

Ma:rcb .3 r 198-3 f PoweVer r the ~Qgi.onal Fo~ester deoided "~ha.t an EO"lrL-on­

ro~ntal ~pao~ St~temen~ would aeeu to be p~epared before a decision ~n 

tp.e PIL~t reque~tea "r:ty A;?:?iicant could be made.. Applica.:ot ap,?ea1.ed the 

Regionai !o~e5teJ;'t s decis;Loo t:.o the Cliief of, the Forest: Servioe". By his 

~ecis~on of AUgust 23, lS83, ~e Chi~f ~fiirmed the decision of the 

Regional Forester. 

The decisions by bot-l-t ~e, Regional !"orester and the Chief" rest upo"n a 

conclusion ~~at i$suanc~ of tha re~~a~ted pe=mit possibly would result 

in a use of the 200 acrl?s which could pr2cluCle fUtl.l.:!:e consideration tor 

wilderness designation or the Alle~heny Front Further Planning Area, 

consisting of S,696 acres p of which the ZOO-acre pa+cel subject to the 

;:-eq}lest for pe::mi..t is a part .. v ~ey"" concl.,uc:lad if that cou.1Q be t:h~ 

resuit, it. would be a I::nz.j"or Federal action 5ig'llific~tlY affecting the 

quality of the hw:rtlm envi.!:'cmme!ltl; a,ry.d that an Environme.!ltal Impact 

Statement was requ~red. Review of th~s c~Se has bes~ unaertw(e~ o~t of 

c:once::-n that.. tne decisions by the Regional Fo:::-este!:" and' ~e Ch:ie.t ma.y 

n\isconst-.:..--ue the nai;ll.":"9: and e:r.ter!t to t..~e Feda-"""al action reguired to act 
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t~ make use of ~~e su:face to ~ de~ree and L~ 'Q manner reasonably 

necessary fer enjoyment of li:s 

makL,g use of the surface, the o\<mer or the mine,,-al rights must conduC': 

nis activities so that po undue or avoicable drumaqe is caused to the 

3 st:.rface oX' to property v·al~e.s. on the su.r!ece. While the: law thus 

protects the surface estate to this degrea from harmful ~cts Which the 

subsurface owner might commit; the aurface owner has n0 power to exclude 

ent::ty by the' mine.ral owner e.ithe;c pe.:r:ro.a71ently or for tu'l tm!:"ea.sonable 

4 
tim". 

Issuance of a parm.it l:!y the Fo=:est Service ir" t,he circtnnstanoes 

presented.hera is not tha ~ant of a right, Applicant alraady aas a 

::ight basea on :its OWtl:e:csb.ip of a mi·p.eral astate." Ra:~~, a pe:r:mit. in. 

this case is a document usable in defining limits betwe~ rights vested 

in the s~~fac& ena s~surtaee owners. 5 ~ pe~t from the ~o~est service 

2Chartiers S;Lock COal Co. "l. Me;L1ol', l.S2 ?a. 286, z5 A 597 (1893); 
Kinney-Coastal OU Co. v. Kief:far, 227 IJ. S. 489. 

3Se.PCoCk ;:,Umber Co. v. Faust" l56 l?a. Super 0 l~, 39 J:.2d 298 
(1;>44),; ~-Coastal O'l' Co. 'v. Kieffer, 227 U.S, 469. 

A 
'",=e"so;1 v. United states, 212 Ct. C1. 'f75, 546 1'.2d 939 (1.977) i 

Pennsylvania Coal Comoany v. Me.Pou, 260 U.S. 393. 

'cr., si,,!:::< clob v. Peterso .. , No. 82-1695 (D.C. C:.:::.; S,,:?t. 13, 
1983) • 
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~ -, 

for a pe~t under the ciroumstanc~s in this case would pro~~de a lawful 

basis fer Applicant to en~er and to ~e use of ~e sur~ace wi~~out 

having a per.mit, so lonq as Ap~licant's use of the surface was 

~easonably calculated to ~ssu:e no mo=e than the e~jorment of 

Applicant's existing subs~face o~ership rigbts, and minimized affects 

on the surface e.stat$.. T1:tu5, the. ques;t:ion raised by Applicant's request:. 

for a spec~ai use ?e~~t is pot whether Applicant can o~ should oe 

permitted to 1.\Se.. the s1,\riace at all; Applicant al:::-eady !las an !'state it 

is entitled to enjoy. The existence of that estate possiJoly =ld 

preclude designat·iQu of par';:: 0;- all of the ~.llegheny ?ront as 

wi.lde:messr DU"t that poss~ility· is not ceate:d Py ~pplican't''S :r:eg:uast. 

pe:tlltit is t'.\le Mature of the :cequireme.."1.ts and ~onditions whic1? can 'he 

Applicant's utiliz~~~on ana enjoyment of the subsu~fac~ mineral estate 

whi~~ i~ ~S_ Since the issue presented by ~pplicant's .equest for· a 

special use )?e=it is so cor.z:Lned, its· resolution does· not call for 

wajor Federal action n sigr..i.:Eica,.~t1y affectin9' Ute qua1i ty of the human 

canvassed the natUre and,~ent o~ Federal action and its effec~s in 
, . 

responCL"lg' to A,9plica.nti s ::ce:quest: ~.rag adeit-ate .. 

Applica.nt l s vested, propez:--ey right in the subsu:cface 'and it:.s correlativ~ 
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eventually to use the prope~y in a manne~ incompatible with Appl~cant!s 

present or possible fu·ture e.xe..rcise of its =ight. to u.se "the surface 

su.rzace h.appens to De the oni ted States.. The major forese.e$.ble ~eason 

for t,;,1e 'United States to co'ns"id.ax- acquisition of Applicant ~ s existi.ng 

)?!:oparty riqh"'i;S would be because the area und",,, which tit",y lay might be 

Ciesi9P-atep as a wildarn·ess ~ !f 'the. Forest Service, which a~niste.r5 

the land for the O~.ii::ed States, were to consider that po·sSil:>i.:tity, tPen 

an Env"'; 'Y"onmental !mpact sta.te:ment pr~uma!,)lY wou.ld be cal.1.ed. for 

i.n maJr...ing that decision 6 sincs 'the ult:.i.ma<Ce' t.'eCOJlDllaDil~'t:4.on by ~-:!! 'E"orest 

Service migh~ ~e that Congcess designate' ~~e area as wilde-mess. 

~~e=e. is no basis, for concludinq that ~~ National 3nv~~onmental Policy 

Act ·wnS intended by Cong::-e:ss to he a..'1 el;eIc:i..se ot t:he police POWtf!..!' wh:ich 

could ju.stify inte~ferElnc$ \!li th vested property rights a In t:he time. 

period d~~~g wt~ch an Environmantal I~pac~ S~atement on a wilderness 

consio.e::-ation bY. an incumbent Adln.i.I:8..sti:ationp and while the possible 

::e.sultin9' recorn:me.!laation is before Conq::ess, no legal basis: wou.ld' e.."'(;ist 

for. preventing Ap;gl.i.cant ::rom eY.:ercisin.g'" its vested right to make 
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;.; . 
6, 

;reasonable u,se of tile. su.rface to reach its mine::-u estate. 7 Thus., 

:iDle fer initiating- eXan".i.!lation of W"h.etb.e.~ Or' no~ the area subj ec~ to 

AppliCalltrs prope~y rights might be reco~nded fo~ wildern~s£ ~sig-

temporarily, from exercisL~g its ves~ed prope~y ~ights. Considaratian 

of a w~lder~e~s recommendation must anticipate the likelihood of 

Applicant T S e..>:erc:~se of its proper.;y rights" 

The Forest Su~e~sor is dir$eted pro~Ptly to iss~e the reques~ed permit 

to Applicant, sUbject only to sucn t~~s' and ~onditions as a~e 

reasonably calcula~ed to protect surface rights ~~ values not 

necessarily affeot~d by Applicantls right to utilize and to enjoy the 

mineral ri~hts UDderlyin~ the surfacs. 

Ocr 8 11983 d e 
CROWELL, J"ll.. 
t Secretary for 

Natura ResourcsS and Environment 

1?ossibly a COlL'1: of equity might be ;justifi.ed in exe:<c:.sin'J. :Lts 
powers to prevent Applicant's reasonable exercise of Applicant's right 
if conf~r.m±ng Congresfiional action on Che ~ecomruendation were ~nen~r 

. but that is a very speei~l $ituatio~not p~ese~ted he~~ 
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